Headnotes

to the judgment of the Second Senate of 5 May 2015
-2 BvL 17/09 et al. -

1. The legislature’s broad discretion in implementing its duty resulting
from Art. 33 sec. 5 of the Basic Law (Grundgesetz — GG) to provide ali-
mentation that is appropriate to the office of judges and public prose-
cutors corresponds to a limited judicial review of the relevant statuto-
ry provisions that merely determines whether decisions were based
on evidently inadequate or inappropriate considerations. Whether re-
muneration is evidently insufficient is determined by conducting an
overall assessment of various criteria taking into account the specific
groups that may be compared.

2. To conduct this overall assessment, parameters should be used that
are derived from the principle of alimentation and that are economical-
ly reasonable to determine a framework with specific numeric values
to achieve an alimentation structure and a level of alimentation that
are, in principle, constitutional.

3. There are five suitable parameters that are based on the Federal Con-
stitutional Court’s case-law concerning the principle of alimentation
and that have indicative value in determining the level of alimentation
required under the Constitution (a clear discrepancy between the de-
velopment of remuneration of judges and public prosecutors on the
one hand and the development of tariff-agreed wages in civil service
on the other hand, the money wage index as well as the consumer
price index; furthermore an internal comparison of remuneration as
well as a cross-comparison with remuneration paid by the Federation
or, respectively, by other Laender). If a majority of these parameters
are fulfilled, the alimentation is presumed to be below the constitution-
al requirements (1st level of review). This presumption may be further
corroborated or rejected by taking into account further alimentation-
related criteria in order to strike an overall balance (2nd level of re-
view).
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4.

If the overall assessment shows that, in principle, the challenged ali-
mentation is not appropriate and thus unconstitutional, an assess-
ment is needed as to whether this deficiency can be justified under the
Constitution by way of exception. The principle of alimentation that is
appropriate to the office is part of the institutional guarantee of a pro-
fessional civil service enshrined in Art. 33 sec. 5 GG, which is linked
to the traditional principles of a professional civil service. To the ex-
tent that this principle conflicts with other constitutional values or in-
stitutions, it must — in accordance with the principle of practical con-
cordance - be reconciled with them by striking a careful balance (3rd
level of review). The prohibition on taking on new debt in Art. 109 sec.
3 first sentence GG is of constitutional value.

Apart from the constitutionally required minimum alimentation, the ex-
isting alimentation of judges and public prosecutors enjoys legal pro-
tection in the sense that such protection is of a relative nature (relativ-
er Normbestandsschutz). The legislature may cut or elsewise curtail
remuneration if such measures are justified in light of factual reasons.

When setting the level of remuneration, the legislature must adhere to
certain procedural requirements. In particular, the legislature is under
a duty to state sufficient reasons.
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Federal Constitutional Court

-2 BvL 17/09 - Pronounced
- 2 BvL 18/09 - on 5 May 2015
Kunert
-2BvL 3/12 -
Amtsinspektor
-2BvL 4/12 -
as Registrar
"2 BvLoz of the Court Registry
-2BvL 6/12 -
-2BvL 1/14 -

IN THE NAME OF THE PEOPLE

In the proceedings
for constitutional review

of whether the net alimentation the plaintiff received in the 2003 calendar year in
remuneration grade R 1 of the Federal Remuneration Scale (Bundesbesoldung-
sordnung) was compatible with Article 33 section 5 of the Basic Law (Grundge-
setz — GG) in the version applicable until 31 August 2006. This net alimentation
was based on §§ 1 section 1 number 2, section 2 number 1, section 3 numbers
2 and 4, 37 section 1, 38 section 1 in conjunction with annex IV number 4 of the
Federal Civil Servants’ Remuneration Act (Bundesbesoldungsgesetz — BBesG)
in the versions published on 6 August 2002 and 10 September 2003 in conjunc-
tion with § 1 section 1 number 2, §§ 2, 4 section 1 of the Vacation Allowance Act
(Urlaubsgeldgesetz) in the version published on 16 May 2002 in conjunction with
Article 1 number 5 of the Act Adjusting Federal Remuneration and Benefits
(Bundesbesoldungs- und -versorgungsanpassungsgesetz) 2003/2004, § 85 sec-
tion 1 of the Federal Civil Servants’ Remuneration Act in conjunction with Article
13 number 7 of the Act Adjusting Federal Remuneration and Benefits 2003/
2004, § 67 section 1 of the Federal Civil Servants’ Remuneration Act and Article
18 section 1 number 1 of the 2003/2004 Act Adjusting Federal Remuneration
and Benefits of 10 September 2003 in conjunction with § 1 section 1 number 2,
§§ 2, 5, 6 sections 1 and 2 number 1 of the Special Payments Act (Son-
derzahlungsgesetz — SZG-NRW) of the Land of North Rhine-Westphalia of 20
November 2003.
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-Order for suspending proceedings and for referral of the case of the Higher Ad-
ministrative Court (Oberverwaltungsgericht) of the Land of North Rhine-Westphalia
of 9 July 2009 - 1 A 373/08 -

-2 BvL 17/09 -,

of whether the net alimentation the plaintiff received in the 2003 calendar year in
remuneration grade R 1 of the Federal Remuneration Scale was compatible with
Article 33 section 5 of the Basic Law in the version applicable until 31 August
2006. This net remuneration was based on § 1 section 1 number 2, section 2
numbers 1 and 3, section 3 numbers 2 and 4, §§ 37 section 1, 38 section 1, 39
section 1, 40 section 1 number 1 and section 2 in conjunction with annex IV
number 4 and annex V of the Federal Civil Servants’ Remuneration Act in the
versions published on 6 August 2002 and 10 September 2003 in conjunction
with § 1 section 1 number 2, §§ 2, 4 section 1 of the Vacation Allowance Act in
the version published on 16 May 2002 in conjunction with Article 1 number 5 of
the Act Adjusting Federal Remuneration and Benefits 2003/2004, § 85 section 1
of the Federal Civil Servants’ Remuneration Act in conjunction with Article 13
number 7 of the Act Adjusting Federal Remuneration and Benefits 2003/2004, §
67 section 1 of the Federal Civil Servants’ Remuneration Act and in conjunction
with Article 18 section 1 number 1 of the Act Adjusting Federal Remuneration
and Benefits 2003/2004 of 10 September 2003 in conjunction with § 1 section 1
number 2, §§ 2, 5, 6 sections 1 and 2 number 1, 8 section 1 of the Special Pay-
ments Act of the Land of North Rhine-Westphalia of 20 November 2003.

-Order for suspending proceedings and for referral of the case of the Higher Ad-
ministrative Court of the Land of North Rhine-Westphalia of 9 July 2009 - 1 A
1416/08 -

-2 BvL 18/09 -,

of whether the plaintiff's net remuneration in remuneration grade R 1 was com-
patible with Article 33 section 5 of the Basic Law in the version in force since 1
September 2006. This remuneration was based on

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act (Besoldungsgesetz)
of the Land of Saxony-Anhalt of 3 March 2005, in the time from 1 January 2008
until 30 April 2008,
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- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits (Gesetz zur Anderung landesbesoldungs-
und versorgungsrechtlicher Vorschriften) of 25 July 2007, in the time from 1 May
2008 until 28 February 2009,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 as well as by the Act Ad-
justing Land Remuneration and Benefits (Landesbesoldungs- und -
versorgungsanpassungsgesetz) 2009/2010 of 9 December 2009, in the time
from 1 March 2009 until 28 February 2010,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 as well as by the 2009/
2010 Act Adjusting Land Remuneration and Benefits of 9 December 2009, in the
time from 1 March 2010 until 31 December 2010.

-Order for suspending proceedings and for referral of the case of the Administra-
tive Court (Verwaltungsgericht) of Halle of 28 September 2011 - 5 A 206/09 HAL -

-2BvL 312 -,

of whether the plaintiff's net remuneration in remuneration grade R 1 was com-
patible with Article 33 section 5 of the Basic Law in the version in force since 1
September 2006. This remuneration was based on

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, in the time from 1 January 2008 until 30 April
2008,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007, in the time from 1 May
2008 until 28 February 2009,
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- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 as well as by the Act Ad-
justing Land Remuneration and Benefits 2009/2010 of 9 December 2009, in the
time from 1 March 2009 until 28 February 2010,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 as well as by the Act Ad-
justing Land Remuneration and Benefits 2009/2010 of 9 December 2009, in the
time from 1 March 2010 until 31 December 2010.

-Order for suspending proceedings and for referral of the case of the Administra-
tive Court of Halle of 28 September 2011 - 5 A 207/09 HAL -

-2BvL 412 -,

of whether the plaintiff's net remuneration in remuneration grade R 1 was com-
patible with Article 33 section 5 of the Basic Law in the version in force since 1
September 2006. This remuneration was based on

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, in the time from 1 January 2008 until 30 April
2008,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007, in the time from 1 May
2008 until 28 February 2009,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 as well as by the Act Ad-
justing Land Remuneration and Benefits 2009/2010 of 9 December 2009, in the
time from 1 March 2009 until 28 February 2010,
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- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 as well as by the Act Ad-
justing Land Remuneration and Benefits 2009/2010 of 9 December 2009, in the
time from 1 March 2010 until 31 December 2010.

-Order for suspending proceedings and for referral of the case of the Administra-
tive Court of Halle of 28 September 2011 - 5 A 208/09 HAL -

-2BvL 512 -,

of whether the plaintiff's net remuneration in remuneration grade R 1 was com-
patible with Article 33 section 5 of the Basic Law in the version in force since 1
September 2006. This remuneration was based on

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, in the time from 1 January 2008 until 30 April
2008,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007, in the time from 1 May
2008 until 28 February 2009,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 as well as by the Act Ad-
justing Land Remuneration and Benefits 2009/2010 of 9 December 2009, in the
time from 1 March 2009 until 28 February 2010,

- §§ 1 section 1 sentence 1, section 2 sentence 1, 18a - 18c in conjunction with
annex 2 number 4 of the Civil Servants’ Remuneration Act of the Land of
Saxony-Anhalt of 3 March 2005, amended by the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 as well as by the Act Ad-
justing Land Remuneration and Benefits 2009/2010 of 9 December 2009, in the
time from 1 March 2010 until 31 December 2010.

-Order for suspending proceedings and for referral of the case of the Administra-
tive Court of Halle of 28 September 2011 - 5 A 216/09 HAL -
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-2BvL 6/12 -,

of whether the plaintiff's net remuneration in remuneration grade R 3, which in
the time from 1 January 2012 until 30 June 2013 was based on §§ 1 section 1,
2a section 1 in conjunction with annex Il of the Land Civil Servants’ Remunera-
tion Act (Landesbesoldungsgesetz) of the Land of Rhineland-Palatinate in the
version of 12 April 2005, amended by Article 1 of the First Act Amending Public
Employment Law in Order to Improve Funding of the State Budget (Erstes Dien-
strechtsédnderungsgesetz zur Verbesserung der Haushaltsfinanzierung) of 20
December 2011, was incompatible with Article 33 section 5 of the Basic Law in
the version in force since 1 September 2006,

and

of whether the plaintiff's net remuneration, which since 1 July 2013 has been
based on §§ 1 section 1, 4 section 1, and 34 in conjunction with annex 6 of the
Land Civil Servants’ Remuneration Act of the Land of Rhineland-Palatinate in
the version of 18 June 2013, in remuneration grade R 3 was incompatible with
Article 33 section 5 of the Basic Law in the version in force since 1 September
2006.

-Order for suspending proceedings and for referral of the case of the Administra-
tive Court of Koblenz of 12 September 2013 - 6 K 445/13.KO -

-2BvL 1/14 -
the Federal Constitutional Court — Second Senate —
with the participation of Justices
President Vol3kuhle,
Landau,
Huber,
Hermanns,
Muller,
Kessal-Waulf,
Kodnig,
Maidowski

held on the basis of the oral hearing of 3 December 2014

Judgment:
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1. The proceedings are joined for a joint decision.

2. a) Appendix 1 annex 2 number 4 (Basic Remuneration Ordinance on
Remuneration Grade R from 1 January 2008) to § 18c section 1 of the
Civil Servants’ Remuneration Act of the Land of Saxony-Anhalt (Lan-
desbesoldungsgesetz fiir das Land Sachsen-Anhalt — LBesG LSA, in
the version of the Act Amending Land Provisions Governing Remuner-
ation and Benefits of 25 July 2007 [Law and Regulations Gazette —
Gesetz- und Verordnungsblatt of the Land of Saxony-Anhalt page
236]) in the version of appendix 1 annex 2 number 4 to Article 1 num-
ber 7 of the Act Amending Land Provisions Governing Remuneration
and Benefits of 25 July 2007 (Law and Regulations Gazette of the Land
of Saxony-Anhalt page 236),

b) appendix 2 annex 2 number 4 (Basic Remuneration Ordinance on
Remuneration Grade R from 1 May 2008) to § 18c of the Civil Servants’
Remuneration Act of the Land of Saxony-Anhalt (LBesG LSA, in the
version of the Act Amending Land Provisions Governing Remunera-
tion and Benefits of 25 July 2007 [Law and Regulations Gazette of the
Land of Saxony-Anhalt page 236]) in the version of appendix 2 annex 2
number 4 to Article 1 number 7 of the Act Amending Land Provisions
Governing Remuneration and Benefits of 25 July 2007 (Law and Regu-
lations Gazette of the Land of Saxony-Anhalt page 236),

c) appendix 1 annex 2 number 4 (Basic Remuneration Ordinance on
Remuneration Grade R from 1 March 2009) to § 18c of the Civil Ser-
vants’ Remuneration Act of the Land of Saxony-Anhalt (LBesG LSA, in
the version of the 2009/2010 Act Adjusting Land Remuneration and
Benefits [Landesbesoldungs- und Versorgungsanpasssungsgesetz —
LBVAnpG 2009/2010] of 9 December 2009 [Law and Regulations
Gazette of the Land of Saxony-Anhalt page 598]) in the version of ap-
pendix 1 annex 2 number 4 to Article 1 number 4 of the 2009/2010 Act
Adjusting Land Remuneration and Benefits (LBVAnpG 2009/2010) of 9
December 2009 (Law and Regulations Gazette of the Land of Saxony-
Anhalt page 598),
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d) appendix 2 annex 2 number 4 (Basic Remuneration Ordinance on
Remuneration Grade R from 1 March 2010) to § 18c of the Civil Ser-
vants’ Remuneration Act of the Land of Saxony-Anhalt (LBesG LSA, in
the version of the 2009/2010 Act Adjusting Land Remuneration and
Benefits [LBVAnpG 2009/2010] of 9 December 2009 [Law and Regula-
tions Gazette of the Land of Saxony-Anhalt page 598]) in the version of
appendix 1 annex 2 number 4 to Article 1 number 4 of the 2009/2010
Act Adjusting Land Remuneration and Benefits (LBVAnpG 2009/2010)
of 9 December 2009 (Law and Regulations Gazette of the Land of
Saxony-Anhalt page 598),

are incompatible with Article 33 section 5 of the Basic Law to the ex-
tent that they concern remuneration grade R 1.

3. The Land legislature of Saxony-Anhalt must enact new provisions
that are compatible with the Constitution and that take effect no later
than 1 January 2016.

4. Annex IV number 4 (Basic Remuneration Rates of Federal Remuner-
ation Scale R from 1 January 2003) to § 37 section 1 sentence 2 of the
Federal Civil Servants’ Remuneration Act (BBesG in the version of 6
August 2002 [Federal Law Gazette | page 3020]) as well as annex IV
number 4 (Basic Remuneration Rates of Federal Remuneration Scale
R from 1 July 2003) to § 37 section 1 sentence 2 of the Federal Civil
Servants’ Remuneration Act (BBesG in the version of 6 August 2002
[Federal Law Gazette | page 3020]) in the version of appendix 1 to Arti-
cle 1 number 6 of the 2003/2004 Act Concerning Adjustment of Federal
and Land Remuneration and Benefits as well as Amendment of Public
Employment Law (2003/2004 Act Adjusting Federal Remuneration and
Benefits — Bundesbesoldungs- und -versorgungsanpassungsgesetz,
BBVANnpG 2003/2004) of 10 September 2003 (Federal Law Gazette |
page 1798) in conjunction with § 1 section 1 number 2, §§ 2, 5, 6 sec-
tions 1 and 2 number 1 of the Special Payments Act (Sonderzahlungs-
gesetz) of the Land of North Rhine-Westphalia of 20 November 2003
(Law and Regulations Gazette of the Land of North Rhine-Westphalia
page 696) are compatible with Article 33 section 5 of the Basic Law (in
the version in force until 31 August 2006) to the extent that they con-
cern remuneration grade R 1.
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5. a) Annex Il number 4 (Basic Remuneration Rates of Remuneration
Scale R from 1 January 2012) to § 2a section 1 sentence 1 of the Civil
Servants’ Remuneration Act of the Land of Rhineland-Palatinate (LB-
sG RP, of 12 April 2005 [Law and Regulations Gazette of the Land of
Rhineland-Palatinate page 119]) in the version amended by Article 3 of
the 2011 Land Act Adjusting Remuneration and Benefits (LBVAnpG
2011) of 25 August 2011 (Law and Regulations Gazette of the Land of
Rhineland-Palatinate page 303),

b) annex Il number 4 (Basic Remuneration Rates of Remuneration
Scale R from 1 July 2012) to § 2a section 1 sentence 1 of the Civil Ser-
vants’ Remuneration Act of the Land of Rhineland-Palatinate (LBesG
RP, of 12 April 2005 [Law and Regulations Gazette of the Land of
Rhineland-Palatinate page 119]) in the version amended by Article 1 of
the First Act Amending Public Employment Law in Order to Improve
Funding of the State Budget (DienstRAndG 2011) of 20 December 2011
(Law and Regulations Gazette of the Land of Rhineland-Palatinate
page 430),

c) annex 6 number 4 (Basic Remuneration Rates of Land Remunera-
tion Scale R from 1 July 2013) to § 34 sentence 2 of the Civil Servants’
Remuneration Act of the Land of Rhineland-Palatinate (LBesG RP
2013, in the version of the Land Act Concerning Reform of Financial
Public Employment Law (Landesgesetz zur Reform des finanziellen 6f-
fentlichen Dienstrechts) [Dienstrechtsreformgesetz — Dienstrechtsre-
formG]) of 18 June 2013 (Law and Regulations Gazette of the Land of
Rhineland-Palatinate page 157)

are compatible with Article 33 section 5 of the Basic Law to the extent
that they concern remuneration grade R 3.

Reasons:

A.

The decision concerns several court referrals regarding the issue of whether the so-
called “R remuneration” of judges and public prosecutors was constitutional in various
Laender and at various times.

Two referrals by the Higher Administrative Court of the Land of North Rhine-
Westphalia, 2 BvL 17/09 and 2 BvL 18/09, concern the issue of whether the remuner-
ation under remuneration grade R 1 paid to judges and public prosecutors in North
Rhine-Westphalia in 2003 were compatible with the Basic Law.

Four referrals by the Administrative Court of Halle (2 BvL 3/12, 2 BvL 4/12, 2 BvL 5/
12 and 2 BvL 6/12) concern the issue of whether the remuneration under remunera-
tion grade R 1 paid to judges and public prosecutors in Saxony-Anhalt from 2008 until
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2010 were compatible with the Basic Law.

The referral by the Administrative Court of Koblenz (2 BvL 1/14) concerns the issue
of whether the remuneration under remuneration grade R 3 paid to a chief public
prosecutor (Leitender Oberstaatsanwalt) in Rhineland-Palatinate since 1 January

2012 is compatible with the Basic Law.

[..]

I,
[..]

.
[..]

[..]

V.

[...] The Court has heard testimony by representatives of the Federal Statistical Of-
fice (Statistisches Bundesamt) who appeared as expert third parties (§ 27a of the
Federal Constitutional Court Act [Bundesverfassungsgerichtsgesetz — BVerfGG]).
The experts provided testimony on the developments of the standard wages paid to
employees in the civil service, of the average gross income of employees in Germany
as evidenced by the money wage index, as well as the consumer price index. [...]

V.
[..]
B.

The referrals are admissible.

[..]

C.

To the extent that they concern remuneration grade R 1, the provisions of the 2005
Civil Servants’ Remuneration Act of the Land of Saxony-Anhalt (referrals of the Ad-
ministrative Court of Halle 2 BvL 3/12, 2 BvL 4/12, 2 BvL 5/12 und 2 BvL 6/12) speci-
fied by the operative part of this judgment are incompatible with Art. 33 sec. 5 GG.
The referrals by the Higher Administrative Court of the Land of North Rhine-
Westphalia (2 BvL 17/09 and 2 BvL 18/09) and of the Administrative Court of Koblenz
(2 BvL 1/14) are unfounded.
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1. The constitutional standard against which the legal bases for the remuneration of
judges and public prosecutors must be measured derives from Art. 33 sec. 5 GG.
Pursuant the version of this provision applicable until 31 August 2006, the law gov-
erning the civil service shall be regulated with due regard to the traditional principles
of the professional civil service (hergebrachte Grundsétze des Berufsbeamtentums);
this wording was amended by Art. 1 no. 3 of the Act Amending the Basic Law (Gesetz
zur Anderung des Grundgesetzes) of 28 August 2006 [...] to include the words “and
developed” (cf. in this respect Decisions of the Federal Constitutional Court,
Entscheidungen des Bundesverfassungsgerichts — BVerfGE 119, 247 <272 and
273>; 121, 205 <232>).

a) The traditional principles of the professional civil service, which — due to their fun-
damental and structure-defining character — must not only be taken into account but
respected (cf. BVerfGE 8, 1 <16>; 117, 330 <349>; 119, 247 <263, 269>; 130, 263
<292>; established case-law), include the principle of alimentation (Alimentation-
sprinzip), which also applies to the remuneration of judges and public prosecutors (cf.
BVerfGE 12, 81 <88>; 55, 372 <392>; 107, 218 <238>). Art. 33 sec. 5 GG constitutes
directly applicable law, assigns a regulatory task to the legislature, and guarantees
the institution of the professional civil service (institutionelle Garantie des Berufs-
beamtentums) (cf. BVerfGE 106, 225 <232>; 117, 330 <344>; 130, 263 <292>). Fur-
thermore, Art. 33 sec. 5 GG awards civil servants, judges and public prosecutors a
right equal to a fundamental right insofar as their subjective legal status is affected
(cf. BVerfGE 99, 300 <314>; 107, 218 <236 and 237>; 117, 330 <344>; 119, 247
<266>; 130, 263 <292>).

b) The content of the principle of alimentation is influenced by various parameters. It
requires the state to appropriately support judges and public prosecutors as well as
their families throughout their lifetime as well as to provide them with subsistence that
is appropriate to their rank, the responsibility they have in their respective office and
to the importance the judicial branch and the professional civil service have to the
public. This subsistence must correspond to general economic and financial develop-
ments as well as to developments of the standard of living. This requirement links the
remuneration to the income and spending situation of the entire populace as well as
to the situation of the state finances, i.e. to the financial capability of the state, which
is evidenced by the situation of the public funds (cf. BVerfGE 8, 1 <14>; 107, 218
<238>; 117, 330 <351>; 119, 247 <269>; 130, 263 <292>). In fulfilling this obligation
to provide alimentation that is appropriate to the office, the legislature must take into
account how attractive the offices of judges and public prosecutors are to potential
employees with above average qualifications, as well as the public reputation of the
offices, and the education and training required of officeholders and their workload
(cf. BVerfGE 44, 249 <265 and 266>; 99, 300 <315>; 107, 218 <237>; 114, 258
<288>; 130, 263 <292>). The appropriateness of the alimentation depends on the to-
tal amount, which is determined on the basis of the basic remuneration and of further
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remuneration elements such as special payments or extra pay for certain offices (cf.
BVerfGE 99, 300 <321>) — even though these further elements do not as such enjoy
protection as a traditional principle of the professional civil service within the meaning
of Art. 33 sec. 5 GG (cf. BVerfGE 83, 89 <98>; 117, 330 <350>; 130, 52 <67>).

c) In fulfilling this obligation to provide alimentation that is appropriate to the office,
an obligation which follows from Art. 33 sec. 5 GG, the legislature possesses broad
discretion (cf. BVerfGE 8, 1 <22 and 23>; 114, 258 <288>; 117, 372 <381>; 121, 241
<261>; 130, 263 <294>). The scope of this discretion covers both the composition
and the amount of the remuneration (cf. BVerfGE 81, 363 <375 and 376>; 130, 263
<294>); the latter cannot not be derived directly from the Constitution in the form of a
fixed and exactly quantifiable amount (cf. BVerfGE 44, 249 <264 et seq.>; 117, 330
<352>; 130, 263 <294>). Therefore, the guarantee set out in Art. 33 sec. 5 GG ac-
cording to which alimentation must be appropriate to the office merely sets out a con-
stitutional mandate prompting action by the legislature deciding on budgetary matters
(cf. BVerfGE 117, 330 <352>; 130, 263 <294>). Within its discretion, the legislature
must adapt the remuneration law to the actual needs and the progressing develop-
ment of the general economic and financial conditions. However, the solutions so
chosen — regarding the composition and the amount of the remuneration — are sub-
ject to judicial review.

However, it is not the task of the Federal Constitutional Court to review whether the
legislature has chosen the most just and reasonable solution that fits the intended
purposes best (cf. BVerfGE 103, 310 <320>; 117, 330 <353>; 121, 241 <261>; 130,
263 <294>).

Rather, the legislature’s broad discretion is reflected by the fact that judicial review is
confined in the sense that it is limited to determining whether the provision of ordinary
law is evidently inadequate or inappropriate (Mal3stab der evidenten Sachwidrigkeit)
(cf. BVerfGE 65, 141 <148 and 149>; 103, 310 <319 and 320>; 110, 353 <364 and
365>; 117, 330 <353>; 130, 263 <294 and 295>). In the end, material review is limit-
ed to establishing whether the remuneration of judges and public prosecutors is evi-
dently insufficient. Whether this is the case is determined on the basis of an overall
assessment of different criteria and by taking into account the specifically relevant
reference groups (cf. BVerfGE 44, 249 <263, 267 and 268>; 114, 258 <288 and
289>; 130, 263 <295>).

2. In order to better conduct this overall assessment, it seems natural to use para-
meters that are derived from the principle of appropriate alimentation and that are
economically reasonable to establish a framework with specific numeric values serv-
ing to design the composition of the alimentation and its level in a way that is, in prin-
ciple, constitutional. There are five suitable parameters that are based on the Federal
Constitutional Court’s case-law concerning the principle of appropriate alimentation
and that have indicative value in determining the level of alimentation required under
the Constitution. If a majority of these parameters are fulfilled (1st level of review), the
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alimentation is presumed to be below the constitutional requirements (a). This pre-
sumption may be corroborated or rejected by taking into account further alimentation-
related criteria in order to strike an overall balance (2nd level of review) (b).

a) The legislature must consider the criteria relevant for calculating alimentation that
is appropriate to the office both when it makes structural adjustments in remuneration
law and when it continually adjusts the remuneration amount in the course of the
years (cf. BVerfGE 130, 263 <292 and 293>). The Constitution not only refrains from
specifying an exact amount of appropriate remuneration, it does not directly indicate
the point up to which such remuneration can still be considered appropriate to the of-
fice either. Whether the legislature has fulfilled its obligation to adapt the alimentation
to the general economic and financial conditions when adjusting the remuneration
can be determined only by comparing the long-term development of the remuneration
on the one hand with various reference criteria on the other hand over a significant
period of time. The threshold values that must generally be used as a basis for this
comparison and that indicate whether there is a noticeable discrepancy between the
development or amount of remuneration and the relevant reference criterion, are
merely of an indicative nature.

aa) A clear discrepancy between the development of remuneration of judges and
public prosecutors and the results of collective bargaining (Tarifergebnisse) in the civ-
il service of the respective Land, or — in case of federal remuneration — at federal level
is an important parameter in terms of the existence of an evident violation of the prin-
ciple of alimentation (first parameter).

A first reference point for determining whether the alimentation is ap